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A. 
Financial Power of attorney 

Example: Mary is a widow and has three children and has a long-term relationship with a widower. Mary starts becoming incompetent. She does not have a power of attorney. The children and the widower each try to handle her financial affairs. Neither has the legal authority to handle Mary’s financial issues.  The Probate Court gets involved and appoints a guardian for Mary to handle all of her affairs. The guardian is an attorney that none of the family knows. They incur thousand of dollars of legal expenses for the guardianship for the rest of Mary’s life.

What should they have done?  If Mary had prepared a financial power of attorney appointing an attorney-in-fact, the attorney-in-fact could have handled all the financial affairs for Mary without the need to pay for the costs of a guardianship.

· Do you name your partner or children or other relatives as power of attorney?  Do you have co-power holders?

· What authority do you give
i. 

Power to invest money
ii.  
Sell assets
iii. 
Gifts

iv.    Change beneficiary designations

· Does the power of attorney take effect immediately or only upon disability
· Appointment of Guardian 

B. 
Health care Powers of Attorney/Living Wills/Disposition of Body

· Who makes health care decisions for you?

· Who makes burial decisions?

 C. 
Wills and Trusts

· Only a spouse has a legal right to an inheritance
· Wills and trusts can be disputed if they are signed under duress, fraud or incompetence
· Important issues

i. 

How to make a will bullet proof
ii.

The importance of choosing the executor- child, partner, independent person
D. Life Insurance, Annuities and Retirement Accounts

Example:  Tom was married and then divorced with one child. During his marriage he named his wife his beneficiary of his IRA, 401(k) and life insurance. After the divorce, Tom has $200,000 in his IRA, $250,000 in his $401(k) and a $500,000 life insurance policy. Tom never changed his beneficiary. However, he rewrote his will to provide for a trust to hold the assets for his child.  Then, Tom died. Under Federal law, Tom’s ex-wife inherits all of his 401(k) money. Under the law of the state of Ohio, it is presumed that Tom eliminated his ex-wife as the beneficiary of his life insurance and IRA. However, since there is no beneficiary designation, the IRA has to liquidate in one year and the life insurance may be subject to Ohio estate tax.  Ohio law does not govern 401(k)’s which provide that whoever is the beneficiary inherits the money.

What should Tom have done? Immediately after the divorce, Tom should have changed the beneficiary of his retirement accounts and his life insurance. He should have made his trust the beneficiary so that the money would pay to his child and receive income tax deferral, asset protection benefits and avoid the Ohio estate tax on his children on life insurance proceeds. 

· Beneficiary designation controls. Divorce changes life insurance beneficiary and IRA but not the 401(k)
· IRAs and 401(k)’s are not eligible for income tax free rollovers for non-spouses, they pay out over the life expectancy of the beneficiary
E. 
Jointly Held Assets

Example: Tom has a joint bank account and decided to put his daughter Mary on the account with him. Mary is married to Iam McGreedy.  Subsequently, Mr. McGreedy files for divorce and makes a claim to all of the assets. A year and several thousand dollars later, Tom proves that the assets are his. 

What should Tom have done?  He could have put his daughter on the account as payable on death beneficiary and given her a financial power of attorney for access to his account or added her as a signatory to the account.     

· Jointly Titled Bank/Brokerage Accounts 

i. 

Bank or brokerage accounts that are held jointly mean each party has complete access to withdraw the entire account
ii. 
Each party’s creditors may argue a claim to the entire account
iii. 
If there is a dispute or split up between the parties, each party is presumed to own the portion of the account based upon their contributions to the account.  Income is allocated in the same proportion
iv. 
What if one party contributes and the others do not?  No gift until amounts withdrawn for bank accounts, but it may be different for brokerage accounts
v. 
The IRS presumes that a joint bank account is in decedent’s estate for death tax and step up in basis rules 

· Jointly Held Real Estate

Tom and Mary decide to live together and own a house. They each put in a portion of the money, but neither documents how much each paid for the house. Over the years the house needs repairs and other expenses of upkeep. Tom and Mary cannot agree to who pays for what. Tom and Mary decide to split up. They each want to own the house. They end up suing each other. 

What should they have done?

They should have put the house into an LLC or entered into a separate agreement that would address the issues of payments of expenses, sale of the house, ownership on split up or death. The agreement could address who pays for maintenance and how they will be repaid.  

Some issues with jointly held real estate

i. 
One-half of the property is deemed to be transferred by gift to the other co owner
ii. 
Who pays expenses? What happens if co-owners deicide to split up?

iii. 
Consider a limited liability company to set forth all of these issues regarding payment of expenses such as insurance, taxes, disposing of the asset, settlement in case of dispute
iii. 
Sale of property could qualify for the $250,000 exclusion for each owner
iv. 
Who is liable on the mortgage? Who is liable if the couple splits up, should it be paid off? 


This seminar is intended to provide general and practical information to assist the public in understanding their options to help them make an informed decision as to how best protect their assets and loved ones.  Legal advice should only be given when the lawyer and client have an opportunity to explore fully the factual circumstances related to the client's situation and the legal options, as explained by the lawyer to the client.
F. 
The Use of a trust

· Provision of assets for partner or children or others

· Control disposition of assets after the death of the partner

· Use of bloodline trusts. 

i. 
Controls disposition of assets

ii. Protect against creditor claims

iii. Protects assets from unwise expenditures.

G. 
Unmarried couples/Domestic Partnership Agreement 

· Ohio stopped recognizing common law marriage on October 10, 1991. If you were in a common law marriage prior to that date it will be effective.

· Consider a domestic relations partnership agreement.  The agreement sets forth rights as to domestic relations partnership agreement can address an entire range of issues and concerns relating to all aspects of the domestic relationship, including, among others: (1) division of property upon termination of the relationship; (2) child custody and visitation rights; (3) child rearing; (4) dependent status of partner or children; (5) separate versus commingled property; (6) sharing of expenses and bill payment; (7) signature authority, recordkeeping, investment strategy, asset disclosure and values, asset contributions, and voting control over certain assets; (8) domestic services (and compensation, if any, for the services); (9) health and disability insurance; (10) dispute resolution; (11) remedies for default on obligations; (12) testamentary wishes, trusts, guardianships, and powers of attorney; (13) support (both during and after the term of the relationship); (14) life insurance; (15) health care surrogacy; and (16) cohabitation of primary residence. Estate Planning for the Unmarried Adult, Tax Management Portfolio #813.

This seminar is intended to provide general and practical information to assist the public in understanding their options to help them make an informed decision as to how best protect their assets and loved ones.  Legal advice should only be given when the lawyer and client have an opportunity to explore fully the factual circumstances related to the client's situation and the legal options, as explained by the lawyer to the client.
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